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ADDISONS 


21 December 2016 


Our Ref: KAH:NINO03/4007 


(Original by Registered Mail) 


Dear Sir 
Unauthorised Use of Nintendo Intellectual Property 


We act on behalf of Nintendo of America, Inc. and Nintendo Co. Ltd. (collectively Nintendo or Our 
Clients). 


Nintendo's Rights 


You are likely already aware that Nintendo is the owner and/or assignee of the USA federally 
registered copyrights for Pokémon characters, as well as other copyrighted works, in connection with 
Nintendo's Pokémon video game franchise (Pokémon Franchise). This includes but is not limited to, 
the audio-visual works, software, computer programs, story lines, graphic works and fictional character 
depictions (Nintendo's Copyrights). Nintendo's Copyrights also subsists and will be protected 
pursuant to the Australian Copyright Act 1968 (Cth) (Copyright Act). 


In addition to Nintendo's Copyrights, Nintendo is also the owner of the famous POKEMON trade mark, 
as well as numerous other trade marks registered in Australia (and in various countries throughout the 
world including the USA) in connection with the Pokémon Franchise (Nintendo's Trade Mark Rights). 


You would also be aware that, in addition to Nintendo's Trade Mark and Copyrights, Nintendo has a 
long standing broad reputation in respect of the Pokémon Franchise (collectively Nintendo's 
Intellectual Property Rights). 


As the owner of the Nintendo's Intellectual Property Rights, Nintendo has the exclusive right to use 
(and authorise others to use) any of the Nintendo Intellectual Property Rights and to take steps to 
prevent others from using any of them without Nintendo's express authorisation. 


Your Conduct 


We are writing to you because you have been identified by Nintendo as the person responsible for the 
website located at the domain name Rijon.com and its activities (Website). In particular, your Website 
describes itself as the "Official website for Pokémon Brown, Prism and Rijon Adventures". You also 
operate an associated FaceBook page located at hitps://www.facebook.com/pages/Pok%C3%A9mon- 
Brown-and-Pok%C3%A9mon-Prism/242973372471211 (FaceBook Page). 


The Website and FaceBook Page each provide information in relation to Pokémon Brown, which is 
described as "a classic hack that takes place in the region if Rijon!" and is also available for download. 
They also refer to Pokémon Rijon Adventures and state that there is a "Full site coming soon" (as 
noted on the Website). 
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Further the Website and FaceBook Page also refer to the pending release of Pokémon Prism, 
including statements that "Pokémon Prism will come out in December. You can download at 
Attp./Awww.rijon.com" (on the FaceBook Page) and an official trailer for Pokémon Prism available on 
the Website. 


Your conduct has also been referred to in third party websites and other media, including in particular 
the pending release of Pokémon Prism. As to its release you have noted on the FaceBook Page: 


"I'm pleased to announce Pokémon Prism's public release date. Christmas 2016. We are 
almost done with the game and in less than a month you'll finally be able to play it!" 


Nintendo's Position 


Nintendo understands that you are a fan of its original products and its Pokémon Franchise. Whilst 
this is appreciated, it unfortunately does not alter Nintendo's important role to ensure that all of its 
valuable intellectual property is fully protected and that there is no use made of any of its intellectual 
property rights without proper supervision and authorisation. 


In engaging in the conduct we have identified, there is unauthorised use of Nintendo's intellectual 
property rights. This jeopardizes Nintendo's rights, and its ability to continue to provide fans with new 
and innovative games and products. From Nintendo's perspective, there is no real difference in 
essence in terms of the infringement of intellectual property which occurs, notwithstanding that the 
intentions of the party engaged in "ROM hacking" may be driven not for financial gain. Nintendo 
appreciates the dedication and passion of its fan base. But Nintendo has also expended substantial 
resources and effort in developing, maintaining and protecting the Pokémon franchise, as well as the 
goodwill it has achieved with the consuming public. The improper use of Nintendo's intellectual 
property, and the release of games such as yours, would undercut the hard work and dedication of the 
highly creative and innovative staff at Nintendo and The Pokémon Company, who have worked for 
over 20 years on the Pokémon franchise. 


Legal Position 


Under Australian law, your conduct may give rise to a number of legal breaches, including infringement 
of Nintendo's Trade Mark Rights under the Trade Marks Act 1995 (Trade Marks Act), the 
unauthorised use of Nintendo's copyrighted material in breach of various provisions of the Copyright 
Act, misleading and deceptive conduct in contravention of sections 18 and 29 of the Australian 
Consumer Law (found at schedule 2 of the Competition and Consumer Act 2010 (Cth) (Australian 
Consumer Law) and common law passing off. 


Similar legal breaches are likely to occur to the extent that your conduct reaches into the USA and 
other countries as well. In circumstances where there is considered to be a breach of copyright, there 
are also options available in the USA and Australia to seek to have the infringing material immediately 
removed, by the issuing of take down notices to the relevant ISP(s). 


Resolution of the Matter 


We trust that you now better understand our Client's position. Nintendo has therefore instructed us to 
write to you, with the intent that this matter might be resolved quickly and amicably. In order to do so, 
Nintendo requires the following actions and undertakings from you (and anyone else who may be 
involved in your conduct we have identified (Assisting Parties)): 


ts Refrain from providing a downloadable file for Pokémon Prism, and immediately cease any 
further work on this game; 


AA No later than 6 January 2017, remove access to all downloadable files for Pokémon Brown, 


and/or Pokémon Rijon Adventures, and any other game owned and/or controlled by you (or 
any Assisting Parties) which uses any of Nintendo's intellectual property; 
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3. Immediately disable public access to the servers hosting Pokémon Prism, Pokémon Brown, 
Pokémon Rijon Adventures, and any other game owned and/or controlled by you (or any 
Assisting Parties) which uses any of Nintendo's intellectual property (Games); 


4. Confirm in writing to us when the steps above have been undertaken, including details of the 
steps you have taken; and 


5. Undertake to immediately cease and refrain in the future, from using any of Nintendo's 
intellectual property, whether in respect of the Games, to create any other video games, or 
otherwise, without Nintendo's prior written express approval. 


Given the pending proposed date for your launch of Pokémon Prism, we ask that you respond to this 
letter by 23 December 2016 and advise whether you will agree to Nintendo's requests as set out 
above. 


If you have any questions please contact the writer. In the interim, Nintendo reserves all of its rights in 
respect of your conduct as set out in this letter, or any other infringements of its intellectual property or 
other rights. 


Partner 

Direct Line 
Direct Fax: 
Email: 
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